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STATEMENT OF QUESTIONS PRESENTED 

1. Did the granting of a lease for a market stall for 
the period of ninety-nine years, renewable forever, create 
a base or determinable fee in grantee? 

2. Another question is: May the owner in fee of prac¬ 
tically all of the land upon which there is a market building, 
successfully partition said land where there are two out¬ 
standing base determinable fees in a small portion thereof? 
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IN THE 

! 

United States Court of Appeals 

For the District of Columbia Circuit 


No. 12,967 


SECOND REALTY CORPORATION, 
t/a Center Market City, Appellant i 

v. j 

CLEMENT B. KROGMANN and EMILIA DiSTASIO, 

Appellees 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The market company, Appellant herein, filed a complaint 
for partition in the United States District Court for the 
District of Columbia on March 1, 1955, seeking to partition 
and sell a market building, and named as defendants therein 
the two Appellees who held grants to stalls in the said 
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market building under perpetual leases. The complaint 
alleged that said Appellees owned base or determinable 
fees and that the same were subject to partition. The 
Appellees (defendants below) claimed that they held mere 
leases and were not the owners of any fee, and therefore 
the partition suit should not be maintained. 

The complaint in partition was under the provisions of 
Title 16-1301 of the Code of Laws for the District of 
Columbia, 1951 Edition. 

The court below granted a motion for summary judgment 
and dismissed the complaint on two grounds: One, that 
the alleged leases did not create a base or determinable 
fee, but merely created a normal leasehold interest; and, 
secondly, that partition would not lie. 

From the granting of the motion for summary judgment 
and the dismissal of the suit the market company appealed. 

The Court has jurisdiction of this appeal under Title 
28, United States Code, Sections 1291 and 1292. 

STATEMENT OF FACTS 

Prior to 1874 a group of people decided to form a market 
company and operate a large market in the City of 'Wash¬ 
ington. As a result of their arrangements, in February 
of 1874 the Northern Liberty Market Company was incor¬ 
porated in the District of Columbia. 

In 1875 said Northern Liberty Market Company did 
grant, demise and “farm let” unto H. J. Bradley (the 
DiStasio lease) a stall in a market building owned by said 
market company at Fifth and “K” Streets, N. W., in 
the City of Washington, District of Columbia, for the full 
term of ninety-nine years renewable forever; and said 
agreement further provided that the grantee or lessee 
was to pay the sum of $650.00 with $100.00 in cash on 
the delivery of the papers and the residue in 19 equal 
half-yearly payments; and, in addition thereto, the said 
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grantee or lessee was able to pay $60.00 per year in equal 
monthly installments of $5.00, and with provisions in said 
paper writing allowing for the termination of said grant in 
the event of a failure to comply with the terms of the 
agreement. 

On the same date—that is to say, January 1, 1875, 
other grants or leases were made, including one to a 
William Miller (the Krogmann lease) for a period of 
ninety-nine years, in which paper writing successive re¬ 
newals for ninety-nine years each were granted continuing 
on indefinitely. 

All the other grants have ceased to be effective by 
reason of death, cessation of business, or for other reasohs. 

These two remaining leases or grants are in full force 
and effect today by virtue of subsequent conveyances, ahd 
at the present time Krogmann and DiStasio are the pos¬ 
sessors of the stalls demised in said paper grants. 

The premises, Fifth and “Tv” Streets, N. W., the site 
of the market, is no longer centrally located and no longer 
occupies a favored market spot, but has a value for pur¬ 
poses other than that of a market. The two outstanding 
paper writings referred to herein prevent the use of said 
building for any other purposes, and the purpose of this 
partition suit was to sell said property at its fair market 
value and to pay to the owners of said market site, includ¬ 
ing Krogmann and DiStasio, their proper portion of such 
sale price in accordance with the ownership of the property. 

The use of the stalls as a market place is not valuable, 
the amount of business being rather small; but the existence 
of the said grants or leases is financially important. 

Those parties owning the rest of the real estate, beihg 
unable to satisfactorily arrange with the Appellees herein 
(Krogmann and DiStasio) for the sale of said property, 
have brought a partition suit to partition and sell the 
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real estate claiming that the grants of 1875 created base 
or determinable fees and were not leases for years. 

STATEMENT OF POINTS 

1. The court erred in granting the motion for summary 
judgment and/or to dismiss the complaint, because the 
agreements made in 1875 between the market company 
and the stall owners were in fact perpetual leases renewable 
forever, and such leases created in law base or determinable 
fees. 

2. The court further erred in holding that a partition 
suit would not lie to sell the market building and distribute 
the proceeds to the owners in fee, including the owners 
of the stalls. 

SUMMARY OF ARGUMENT 

A market company was created in 1874 and it erected 
a building, and in the building it provided numerous stalls 
for the sale of meats, produce and other market products. 
The stalls were leased perpetually to the stall operators 
and in some cases cash payments were required in addition 
to the monthly payments provided for. 

These instruments, though in the technical form of per¬ 
petual leases, were in fact grants of base or determinable 
fees. The remaining two such grants being still in exist¬ 
ence, are subject to a partition suit. Unless such partition 
suit will lie the two grants will block forever the use of 
the space occupied by the market building for any other 
purposes. 

The perpetual leases being in fact grants in fee, such 
fee ownership is naturally subject to partition at the suit 
of the owner of the residue of the building. 
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ARGUMENT 

i 

May a perpetual lease be treated as a base or determinable fee? 

A fee qualified—or base fee—is an estate of inheritance, 
and it is distinguished from a fee simple estate in that, 
although it may by its general limitation continue forever, 
yet it is subject to some limitation by virtue of which it 
may terminate at any moment upon the occurrence of a 
designated eontingencv. 


It has been said by the text writers that an estate for 
years with perpetual covenant for renewal is substantially 
a fee and as such it is regarded. Gray, Rules Against 
Perpetuities, Sec. 230, page 231, Fourth Edition; see also 
II Tiffany, Landlord and Tenant, Sec. 221. 


As late as 1943 the District Court in Oregon, in United 
States v. Bauman , 56 F. Sup. 109, said: 


“. . . A stipulation permitting the United States 
to renew this lease from year to year in perpetuity 
without the consent of the land owner constitutes 
the taking of a valuable property interest at the 
present time, for which just compensation must be 
paid in the proceeding. An absolute covenant fqr 
renewal creates in the lessee a present equitable estate 
in the land.” 


In Penick and- others , v. Atkinson and others , 139 Ga. 
639, 77 S. E. 1055, the court said: 

“Land demised forever, subject to a perpetual rent, 
was treated as property of the grantee, his heirs 
and assigns, the ground rent reserved was treated as 
an incorporeal hereditament belonging to the vendor^ 
his heirs and assigns.” 

In 37 Cyc. 790, Sec. “C”, it was said: I 

“Property under lease for a term of years is taxable 
generally to the owner, not to the tenant. But where 
the lease is in perpetuity or for a long term and 
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renewable forever, it creates in the lessee a deter¬ 
minable or base fee, ...” 

See, also, 16 R. C. L. 619, Sec. 99; and 32 Am. Jnr., 
Sec. 1039. 

In the case of Conn. Spiritualist Camp Meeting Ass’n. 
v. Toicn of East Lynn, 54 Conn. 152, 5 A. 849, lots were 
leased by the Association to different occupants for a sum 
certain paid down in advance for the entire term of the 
lease. The leases given were forever but were forfeitable 
on the happening of certain contingencies. The court said: 

“We think the title of the lessees to be what is known 
in law as a determinable or base fee, and that the 
lessees are to be regarded as the owners.” 

In Smith v. Improvement District, 10S Ark. 141, 156 
S. W. 455, the Arkansas court was presented with a problem 
involving a ninety-nine year lease which was not renewable. 
In holding that this was a lease the court had occasion 
to discuss the effect of a long lease containing perpetual 
renewal clauses, and said that such leases were in fact 
determinable fees. 

In Piper v. Town of Meredith, 83 X. H. 107, 139 A. 294, 
in the question as to whether or not a long-term lease 
renewable forever created a base or determinable fee, 
the court there held that it did. 

The District of Columbia case of Washington Market 
Co. v. District of Columbia, 4 Mackey 416, may be dis¬ 
tinguished from the foregoing cases because of the existence 
of a statute; but it should be helpful in determining this 
problem because there the very Act of the Congress which 
created the Market Company and authorized it to use 
certain premises under a ninety-nine year lease, did pro¬ 
vide that such lease “shall be taken and considered as a 
determinable fee.” The importance, we think, of this 
case lies in the fact that the legislative body for the Dis- 
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trict of Columbia—namely, Congress, recognized the ex¬ 
istence of determinable fees as being created by leases. 
The Congress did not create determinable fees in this 
Act but it certainly recognized them as existing in the 
District of Columbia; and. further, recognized that they 
could be created by a written instrument in the form of 
a lease. 

i 

There are many cases found in the early reports to this 
effect, and the only cases to the contrary seem to be in 
Maryland where one court said: 

“In the State of Maryland, especially in the City of 
Baltimore, there is a custom well known to all who 
have occasion to deal in buying and selling land or in 
preparing papers for its conveyance, to lease land 
for a long term of years, namely for ninetv-nine vears 
renewable forever at a certain rent usually equal to 
six per cent interest on its value when leased.”— Tloltz- 
7nan v. Wager et al, 114 Md. 322. 

See, also, Marburg v. Mercantile Building Co., 154 Md. 
439, where corrective statutes are discussed and inter¬ 
preted. 

See, also, the decision in Jones v. Magruder, of Judge 
Chestnut of the District Court (42 F. Sup. 193) where 
the Maryland and Pennsylvania history of ground rents 
is discussed, and where the court said: 

“Probably in no State of the United States other 
than Maryland would a deed for a leasehold estate 
for ninety-nine years renewable forever not be con¬ 
sidered a conveyance of land or realty at this time.” 

The court below relied completely on the Maryland 
decisions and this Court is advised that there are many 
cases in Maryland which, if followed, would justify the 
conclusion that a perpetual lease renewable forever is 
still a lease; but see Bratt v. Bratt, 21 Md. 578, dceided 
in June, 1864. In this case the vendors of the leasehold 

! 
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sued to enforce a lien on the leasehold for the unpaid 
purchase price. The leasehold had been sold by the vendors 
to the vendees but was not fully paid for. On appeal 
the vendees claimed that no lien could be held against the 
leasehold property. They supported their position by 
cases relating to the sale of personal chattels. The court 
in its decision said, at page 5S3: 

“Such an estate as this, being for ninety-nine years, 
renewable forever, so far partakes of the realty that 
the title can only pass by deed executed with all the 
solemnities which are prescribed by law for the sale 
and conveyance of real estate, different in all respects 
from the sale and transfer of personal chattels . . .” 

The Maryland ground leases are in two forms, either 
for ninetv-nine years and renewable forever, or thev are 
leases for perpetual enjoyment. The leases generally 
provide for the enjoyment of the ground for the entire 
area conveyed; and as to the market stands conveyed by 
the leases herein relied on, the Appellees share the use 
of the entire square, No. 515, with the Appellant. 

An examination of the decisions clearly indicate that 
all of the States in the United States hold such a lease 
as in the case at bar creates a base or determinable 
fee, except Maryland which holds differently. The earliest 
reported case in Maryland holding contrary to the general 
rule seems to have been in 1856, and there seemed to be 
an absolute lack of cases prior to that date on this point. 
AYhat the law of Maryland was in 1801 cannot be gathered 
from the decisions which have been cited. There is no 
real reason why the law of Maryland as decided from 1856 
on should be used as the basis for the law of the District 
of Columbia, but the more sensible view as shown by all 
the other cases should be adopted here. 

It is clear from the history of the District of Columbia 
that there is no background of ground rents, and it may 
be safelv stated from the readings that there is no historv 
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of ground rents in England; and Title 49-301 of the Dis¬ 
trict of Columbia Code does not help Appellees in this 
problem, as under that section it was the English common 
law and the British statutes in force in Maryland on Feb¬ 
ruary 27, 1801 which became the basic law of the District 
of Columbia. 

Base or determinable fees are recognized in the District 
of Columbia .—Roberds v. Markham, 81 F. Sup. 38; and 
Sec. 45-803 of the District of Columbia Code, 1951 Edition. 

The Supreme Court of the United States has had occa$ion 
to deal with this subject, although not in a similar factual 
situation. In one of the earlier cases on this point, Wells 
v. City of Savannah, reported in 181 U. S., at page 531, 
and 45 Law Ed. at page 986, Mr. Justice Peckham of that 
court quoted from the decision of the Chief Justice of the 
Georgia Supreme Court: 

“The value of property consists in its use, and he 
who owns the use forever, though it be on condition 
subsequent, is the true owner of the property for the 
time being. This holds equally of a city lot or of! all 
the land in the world.” 

j 

The Supreme Court also said in that case: 

“Possession of real estate attended with an inde¬ 
feasible right to occupy in perpetuity, . . . will con¬ 
stitute the purchaser the substantial owner of the 
property. So long as his possession, supplemented 
with these rights, continues, he is not a mere lessee . j.” 

This case was stronger on its facts than our case in that 
the so-called lease agreement also gave the so-called tenant 
the right to purchase by the payment of a fixed siim. 

In the case of J. W. Perry Co. v. Norfolk, 55 Law £d. 
548, 220 U. S. 472, the Supreme Court had occasion to 
pass on a case which came out of the Supreme Court of 
Appeals of Virginia and dealt with a leasehold estate which 
had the right to perpetual renewals. In this case on appeal 
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the Perry Company had claimed that the liability for 
taxes was upon the owner—namely, the City of Norfolk; 
and that this liability arose out of the relationship of land¬ 
lord and tenant and was not limited to short-term leases 
but applied equally to ninety-nine year leases renewable 
forever. The Supreme Court noted that in that case the 
indenture used apt words to create a lease and, technically, 
the Virginia court said that it was a lease; but both the 
Virginia court and the United States Supreme Court said 
that there were other and controlling features which show 
that even if the legal title was in the City of Norfolk, the 
lessees had rights different from those usual in a mere 
leasehold estate; and the Supreme Court said: 

. The contract creates an estate somewhat like 
the perpetual lease of the civil law, where the tenant 
was for many purposes treated as owner, ... It was 
also similar in its nature to ground rent, where an 
annual rental and public taxes are perpetually charged 
on the land, instead of a gross sum being paid or 
secured. There the grantor is treated as having a 
fee in the rent reserved, and the grantee a fee in the 
land ...” 

“The Court of Appeals held that in Virginia the gen¬ 
eral rule that the landlord is responsible for the taxes 
has ‘no application to the case of a perpetual lease¬ 
holder, where the tenant is in effect the virtual owner 
of the property and entitled to its use forever.’ . . .” 

and the court then adopted the language of TTV//<? v. 
Savannah , supra. 

In Wright v. Georgia Railway Co., 59 Law Ed. 7S1, 236 
U. S. 674, at page 685, the court said: 

“... Under a system which tolerates such incongruities 
as the taxing of the entire value of the land to the 
owner of the equity of redemption, while the interest 
of the mortgagee is separately taxed, it would seem 
to be difficult to find ground for a constitutional ob¬ 
jection to the treatment of the holder of a perpetual 
lease as virtual owner.” 
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and the court then cites the Perry Company v. Norfolk 
case, and the case of Wells v. Savannah, supra. 

It is further suggested to the Court that the occupants 
of the stands were also given certain other rights as to 
the aisles in the market, and certain restrictions were 
placed on the Appellant as to the use of certain other 
stands; and it is also suggested to the Court that there 
is a common ownership in Square 515, since the convey¬ 
ance is not by metes and bounds or survey, nor by a desig¬ 
nation of square footage. The language of conveyance is 
as follows: 

. doth hereby grant, demise and to farm let unto 
the said Lessee, STAND OR STALL, NO. two hun¬ 
dred & three ...” 

But more compelling as a reason is the fact that the 
entire operation was created under cooperative purchase 
as shown by the leases hereto attached. 

May the owner of practically all of the building in which the 
stalls are located partition the real estate? 

The Second Realty Corporation owns all of the property 
except the actual two stall areas. On the stall areas the 
right to collect the rent and have the reversion in chse 
of breach of the agreement has been described as ian 
incorporeal hereditament. —Penick am1 others v. Atkin.son 
and others, supra. 

The Supreme Court, in Perry v. Norfolk, supra, said: 

. . The grantor is treated as having a fee in the rent 
reserved, and the grantee a fee in the land.” 

The Second Realty Corporation owns the property sur¬ 
rounding the stalls, and it also has a fee in the rent 
reserved. Krogmann and DiStasio have fees in the land. 

Having established, therefore, that Krogmann and Di¬ 
Stasio have a fee interest in two of the stalls and that the 


i 
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market company has the fee interest in the remaining 
stalls, there seems to be no real problem as to the right 
to seek partition under the circumstances here existing. 
The partition code of the District of Columbia (Title 16- 
1301, 1951 Edition) is a rather broad statute allowing 
the court to decree a partition of any lands, tenements 
or hereditaments at the request of any tenant in common 
no matter how he claims, or any joint tenant or co¬ 
parcener, or “if it appear that said lands , tenements or 
hereditaments cannot be divided without loss or injury 
to the parties interested .” (italics supplied) 

The learned trial court adopted a view that the Appel¬ 
lant (plaintiff below) had only a right of reverter, and 
therefore could not maintain partition. 

But the basis of the partition suit is not on the right of 
reverter but is based on the ownership of the adjoining 
stalls in the same building as well as the ownership of 
the land below the stalls and the building above said 
stalls. The trial court’s conclusion that the reverter was 
the basis of our claim for partition is not supported by 
the record. 

It may also be suggested by the grantees that the Ap¬ 
pellant is not one who could bring this action against the 
present Appellees, because of the possible claim that their 
interests are dissimilar. The existence of dissimilar inter¬ 
ests will not constitute a defense to a partition suit, as 
will be seen from the case of White v. Ingram Bay 
Lumber Co., 195 Miss. S23, 17 S. 2d 196. There the 
parties owned undivided interests in underlying mineral 
rights in land, and the surface of the land was owned by 
only one of them, and this property was held to be a 
proper subject of partition. 

In the case of McGlathey v. Meets et al, 219 Ala. 89, 
121 S. 67, the plaintiff claimed a statutory life estate 
by courtesy as widower of deceased wife, who had held 
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as a tenant in common with her brothers. As life tenant 
of an undivided portion of the property he sought and 
obtained partition. The court held that he was entitled 
to maintain his bill of complaint because the relation of 
tenants in common obtained between him and the owners 
of the other undivided interests. 

Also, in Coftingham v. Love , 211 Ala. 152, 99 S. 907, 
a life tenant of an undivided portion sought partition 
of lands against joint owners. Because life tenant held 
such interest on a fractional part, the bill was sustained. 
The case tvould be different if the life estate were in the 
whole and the tenancy in common only among the remain¬ 
dermen or reversioners. 

See also Cobb v. Frwck, 200 Ala. 191, 75 S. 939. 

I 

In Love v. Sims-Morgan Lumber Co., Love, Sharp, 
Davis and others owned real estate in % shares. The 
land was covered by valuable timber. The lumber com¬ 
pany obtained conveyances of the timber rights from 
Sharp and Davis. The court held that the lumber company 
acquired from Davis and Sharp such interest in the land 
as to constitute it a joint owner with other owners. This 
case came within the principle that joint owners or tenahts 
in common may be required to account to their co-tenants 
for waste. { 

See also Grant v. Pilgrim, 95 F. 2d 562; Uphoff v. 
Trustees of Tufts College, 351 Ill. 146, 184 N. F. 213; and 
Clarke v. Boy sen, 39 F. 2d 800. 

As to what constitutes a tenancy in common, see D. C. 
Code, 1951 Edition, Sec. 45-816. 
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CONCLUSION 

It is respectfully submitted that the District Court was 
in error in dismissing the complaint and/or in granting 
summary judgment. 

Mark P. Friedlander 

Attorney for Appellant. 

Mark P. Friedlander 
Rm. 502 Hill Building 
839 17th St., N. W. 

Washington 6, D. C. 
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JOINT APPENDIX 


10 Filed March 1, 1955 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Division j 

Civil Action No. 896-’55 

Second Realty Corporation, t/a Center Market City, 
2000 “P” Street, X. W., Washington, D. C., Plaintiff, 

v. 

Clement B. Krogmann, Stall No. 302-401, Center Market 
Building, Fifth and “K” Sts., N. W., Washington, D. C. 

and 

Emilia DiStasio, 4112 - 19th St., N. E., 

! 

Washington, D. C., Defendants. 

Complaint for Partition of Real Estate 

1. Plaintiff is a corporation organized and existing; un¬ 

der the laws of the State of Delaware, and is the owner of 
the real estate hereinafter described, excepting a small por¬ 
tion of said real estate now held in a base or determinable 
fee by the Defendants named herein. | 

* * * * * * # * * | * 

2. The property involved herein is described as follows: 

“Part of lot numbered One Hundred Eight (108) in the 
Northern Liberty Market Company’s subdivision in Sqpare 
numbered Five Hundred Fifteen (515), as per plat recorded 
in Liber RLII at folio 136 in the Office of the Surveyor for 
the District of Columbia, described as follows: Beginning 
for same at the Northwest corner of said lot, and running 
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thence South along East line of 5th Street 323 feet 
11 10 inches to the North line of “K” Street; thence 

East along said North line of “K” Street, 181 feet; 
thence North 323 feet 10 inches to South line of “L” Street; 
thence West along said South line of “L” Street, 181 feet 
to the beginning. 

known for taxation purposes as Lot 838 in Square 515. 

3. The Plaintiff acquired its title to said real estate by 
virtue of a deed from the Washington Convention Hall 
Company, a Delaware Corporation, said deed being given in 
September of 1947, and the Plaintiff is in actual or construc¬ 
tive possession of said property excepting a space 8 feet 8 
inches by 17 feet 4 inches, or approximately 153 square feet, 
which is known as Stall No. 302-401, which property is in 
the possession of Clement B. Krogmann under a title as 
hereinafter described; and also excepting a space 9 feet 
8 inches by 8 feet 2 inches, approximately 80 square feet, 
which is described as Stall No. 203, which is in the pos¬ 
session of Emilia DiStasio under a title as hereinafter 
described. 

4. On Januarv 1, 1S75, bv a 99-vear lease renewable for 
additional periods of ninety-nine years forever, the then 
title owner of the real estate conveyed to one William Miller 
in instrument recorded in Liber 987 at folio 266 of the Land 
Records of the District of Columbia, the property which 
has been described as Stall No. 302-401 and which has been 
particularly described hereinbefore. The said William 
Miller assigned said paper writing to one Clement Krog¬ 
mann on January 28, 1892, and said ownership of said real 
estate was transferred by Will of Clement Krogmann to 
the Defendant, Clement B. Krogmann, son of said deceased 
Clement Krogmann. The said Clement B. Krogmann, De¬ 
fendant herein, holds a base or determinable fee in the land 
above described. 

5. On January 1,1875 the Northern Liberty Market, then 
the owner of said real estate, did enter into an agreement of 
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lease with one H. J. Bradley, which lease encompassed the 
property known and described as Stall No. 203.1 Said 
12 document was recorded in Liber 1926 at folio 117 in 
the Land Records of the District of Columbia. Said 
lease was for a period of ninety-nine years, renewable for¬ 
ever, and constituted a base or determinable fee title. 
Thereafter, from time to time, said property was assigned 
from one lessee to another until it became the property of 
one Michele DiStasio who died on March 15, 1946, and the 
property was conveyed to Emilia DiStasio by assignment, 
said assignment being made on October 1, 1947. 

i 

* * # # # * * * *!# 

8. Said property is not susceptible of partition in kind, 
and must be partitioned and sold, and the owners should 
receive their proportionate shares. 

Wherefore, Plaintiff prays that the property described 
herein be partitioned and sold and the proceeds thereof be 
allocated and paid to the parties in accordance with their 
interests. ! 

Second Realty Corporation, 
a corporation 

By: Edward A. Aaronson, i 
Edward A. Aaronson, ; 
President 
Plaintiff. 


14 Filed July 8, 1955 

Answer of Defendants 

The answer of the defendants to the plaintiff’s complaint 
for partition respectfully shows unto the Court as follows: 

First Defense: The complaint fails to state a cause of 
action upon which relief can be granted. j 

Second Defense: The defendants hereby adopt,; and 
make part of this answer, the motion that they have here- 


! 
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tofore filed to dismiss tlie complaint, and incorporate all 
the grounds of said motion in this answer. 

Third Defense: These defendants deny that they are 
owners as joint tenants, or as tenants in common, or other¬ 
wise, with the plaintiff of a base and determinable fee. But, 
to the contrary, they say that they occupy, exclusively, the 
respective stalls mentioned in the complaint under a ninety- 
nine (99) year lease, renewable forever, which lease has not 
yet expired, and a copy of which is attached hereto and 
marked Defendant’s Exhibit “A and “B”, and to which 
reference is hereby made. 

Fourth Defense : These defendants say that the plaintiff 
is estopped from claiming these defendants to be owners 
of a determinable fee, in that the plaintiff has heretofore 
filed a Landlord and Tenant action against the defendants, 
Emilia DiStasio’s assignor, claiming that the said assignor 
was a tenant, in whose favor decision was granted, as ap¬ 
pears from the Municipal Court of Appeals’ decision re¬ 
ported in 65 A. 2d. 926. 

Fifth Defense : These defendants state that they admit 
that they are in exclusive possession of the stalls and the 
property in the market as described in the complaint. These 
admit, as shown by the complaint, that they are in exclu¬ 
sive possession of that part described in the complaint, and 
by reason thereof, they are not joint tenants in pos- 
15 session with the plaintiff; that the plaintiff is not a 
tenant in possession, as alleged by it in the complaint, 
and by reason thereof, the plaintiff is not entitled to main¬ 
tain the action of partition. 

Sixth Defense: These defendants say that as a matter 
of law they state that they are not base or determinable fee 
simple owners of the property, as alleged in the complaint, 
but hold the same under the aforesaid 99-vear lease, re- 
newable forever, and bv reason of the fact that there is a 
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dispute in the title between the parties, the plaintiff may 
not maintain this action to try title to real estate. 
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Seventh Defense: Further answering the complaint, 
these defendants admit that the plaintiff is the owner of 
the property described in Paragraph 2 of the complaint, 
and they further admit that the plaintiff obtained title to 
the entire tract, in fee simple, from the Washington Con¬ 
vention Hall in September of 1947, and they admit that the 
part described in Paragraph 3 is in the exclusive posses¬ 
sion of the defendant Krogmann, and that part as described 
in said paragraph; but these defendants deny that they hold 
the same under any fee, or determinable simple interest but 
they hold the same by virtue of the provisions of the afore¬ 
said lease. ; 

* * * * # # * # # :# 

They further admit the averments of Paragraph 5, but 
they deny that the said 99-year lease constitutes a base and 
determinable fee simple title. And they admit, as afore¬ 
said, upon the death of Michele DiStasio, that in order to 
carry out the terms of his will, the said lease was assigned 
to the devisee under his will, and widow, Emilia DiStasio, 
and it was by reason of this assignment that the plaintiff 
invoked the Landlord and Tenant jurisdiction, which they 
alleged, under oath, that the said assignor had violated the 
terms of the lease and that the defendant in said case was 

i 

a tenant. 

i 

I 

*#**#*#*#* 

16 Ninth Defense: These defendants deny that the 
property is not partioned in kind, but state that in 
view of the fact that they exclusively occupy the parts of 
the property described in the complaint, was so occupied, 
together with their predecessors since the years the lease 
was executed but they would be, under the plaintiff’s theory, 
entitled to that part of the property, and the plaintiff would 
not be entitled to partition in that they are not tenants in 
possession. j 

* * # * * * * # • ; # 
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Eleventh Defense: * * * 

*##**##**# 

These defendants deny that the property is not sus- 
17 eeptible to partition in kind, but to the contrary state 
that if they are owners in fee of the part which is in 
their exclusive possession and control, they are entitled to 
the same in fee, and the plaintiff is entitled to the other 
part of said property in which they are in exclusive control, 
and that the property is divisible in kind. 


18 Filed July 11 1955 

Defendants' Exhibit A 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action 896-55 
Second Realty Company 


v. 

Krogmann 

This Indenture, Made this 28th., day of July A. D. 1892, 
by and between William Miller of the City of Washington, 
District of Columbia, party hereto of the first part, the 
Northern Liberty Market Association, a body corporate, 
duly incorporated under the laws in force in the District of 
Columbia, party hereto, of the second part, and Clemens 
Krogmann of the said City of Washington, party hereto of 
the third part. 

Whereas, the Northern Liberty Market Company of 
Washington, D. C., by its indenture of lease dated January 
1, A. D., 1875, recorded in Liber No. 987, at folio 266, of 
the Land Records of the District of Columbia, leased to 
the party hereto of the first part stalls numbered 302 and 
401 in the market building then owned by the said Northern 
Liberty Market Company, located upon square numbered 
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515 in the said City of Washington, which building is now 
the property of the party hereto of the second part, for a 
term of ninety-nine years, with the privilege of renewal, 
which stalls, and all rights of the party hereto of the first 
part under said lease, it has agreed between the parties 
hereto, shall be surrendered by said party hereto of the 
first part to said party hereto of the second part, and shall 
be leased from said party of the second part by the said 
party hereto of the third part for the remainder of said 
unexpired term and with the like privilege of renewal. 

Now, Therefore, This Indenture Witnesseth that the 
said party hereto of the first part, for and in consideration 
of the premises, and, further, in consideration of the sum 
of one dollar to him in hand paid by the said party of the 
second part at and before the sealing and delivery of these 
presents, the receipt whereof is hereby acknowledge^, has 
remised, surrendered and quitclaimed and does hereby 
remise, surrender and quitclaim unto the said party hereto 
of the second part, its successors and assigns, said stalls 
numbered 302 and 401 in said market building located upon 
the west part of square numbered 515 in said city,; now 
owned by said party hereto of the second part, forever freed 
and released of and from all right, title, interest and claim 
of the said party hereto of the first part under his said lease 
of January 1, 1875. j 

And the said party hereto of the second part, hereinafter 
called the lessor, for and in consideration of the payment 
of the annual rent and the performance of the covenants 
hereinafter mentioned, reserved and contained, on the part 
of the said party hereto of the third part, hereinafter called 
the lessee, to be by him paid and performed, hath granted, 
demised and to farm let and doth hereby grant, demise and 
to farm let unto the said lessee, the said stands of 
19 stalls numbered 302 and 401 in the said market build¬ 
ing now owned by the said lessor, the said stands or 
stalls to be used only for the purposes of vending and trad¬ 
ing in bacon, lard and cured meats. 
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To Have and to Hold the said stands or stalls numbered 
302 and 401 for the use aforesaid, unto the said lessee, from 
the date hereof for and during and until the full end and 
term of ninety-nine years from the first day of January 
1S75, renewable forever, the said lessee yielding and paying 
therefor to the said lessor the annual rent or sum of two 
hundred forty dollars ($240.00) payable in equal monthly 
payments of twenty dollars ($20.00) each on the first day 
of each and every month during the term hereby demised, 
Provided Always, and these presents are on these express 
conditions, namely: that if it shall happen that any of said 
rent shall be in arrears and unpaid, in all or in part, by the 
space of seven days next after the same, or either of them, 
shall have become due and payable; or if the said lessee 
shall use the said stands or stalls for any other purpose 
than that hereinbefore specified: or if the said lessee shall 
assign or transfer this lease and term without the consent 
thereto of the said lessor in writing, first had and obtained;, 
or if the said lessee shall make any alterations or additions 
in or to said stands or stalls, without the consent thereto of 
the said lessor in writing, first had and obtained; or if the 
said lessee shall not in all things observe and conform to 
such rules and regulations concerning the said market build¬ 
ing and its occupation, which are now, and which from time 
to time hereafter may be made and prescribed for the gov¬ 
ernment and conduct of the said market, by the lessor, that 
then, and in either of such cases, it shall be the right of the 
lessor to re-enter, have again and repossess the said stands 
or stalls, and all persons or things thereof and therefrom 
utterly to expel, put out, and remove, using such force 
therein as may be necessary,—said persons to be deemed 
trespassers and dealth with as such, (all and every demand 
for tent, notice or re-entrv and all other formality in this 
connection being hereby expressly waived) and all pay¬ 
ments which shall then have been made by said lessee, as 
well as all improvements and additions to said stands or 
stalls, shall be and remain the property of the lessor, with- 
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out any right of recovery thereof to the said lessee, and 
thereupon and thereafter, this lease and every matter herein 
contained shall cease and determine, and thenceforth be 
void and of no effect. i 

And the said lessee hereby covenants, promises and 
agrees to and with the said lessor, as follows: To well and 
truly pay said annual rent hereinbefore mentioned and re¬ 
serving, at the time and in the sums and manner here- 
20 inbefore stipulated for the payment thereof; that the 
said stands or stalls hereby demised, shall be used 
only for the purpose or business of trading in bacon, lard 
and cured meats, as aforesaid; that no assignment or trans¬ 
fer of the present demise or term, and no alterations or 
additions in and to said stands or stalls, or either of tfrem 
shall be made without the consent thereto of the lessor in 
writing first had and obtained; that all rules and regula¬ 
tions concerning said market building, which are now, and 
which from time to time hereafter may be made and pre¬ 
scribed for the government of said market, by the said 
lessor, shall be faithfully observed and conformed to by 
said lessee and all other persons lawfully in and about said 
stands or stalls, and that in default of any of said payments 
or upon the non-performance of any of the foregoing cove¬ 
nants, all of the rights and privileges of the said lessee here¬ 
under shall cease and determine, and the said lessee may be 
expelled as any other trespasser might be out of and from 
said stands or stalls, the said lessee hereby expressly waiv¬ 
ing all demands, notices and other formalities which might 
otherwise be deemed necessary to this end. 

It is mutually agreed and understood, that in construc¬ 
tion hereof the word “lessor” shall be read so as to in¬ 
clude “its successors and assigns” and the word “lessee” 
shall be read so as to include “the executors, administrators 
and assigns” of the said lessee. 

And the said party hereto of the second part hath con¬ 
stituted and appointed, and does hereby constitute and ap¬ 
point Albert Ordway, its president, its true and lawful 
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attorney in fact, duly authorized to appear before any 
notary public or other officer in the District of Columbia 
having authority to tax the acknowledgment of deeds 
therein, and acknowledge this instrument as the act and 
deed of said party hereto of the second part in order that 
the same may be duly recorded. 

In testimony of which the parties hereto of the first and 
third parts have hereto set their hands and seals, the party 
hereto of the second part hath executed these presents by 
causing its corporate seal to be hereunto affixed, and these 
presents to be signed with its name by its president, the day 
and vear first above written. 

(s) Albert Ordway, President 
(s) Wm. Miller (seal) 

(s) Clemens Krogmann (seal) 

(corporate seal) 


Filed July 11,1955 

Defendants' Exhibit 5 

22 IN THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 

Second Realty Corporation 
v. 

Krogmann, et al 

This Indenture, made this first day of January in the 
year of our Lord, eighteen hundred and seventy five, by 
and between the “Northern Liberty Market Company,” 
of Washington, D. C., hereinafter called the Lessor, of the 
first part, and H. J. Bradley hereinafter called the Lessee, 
of the second part,— 

Witnesseth, That the Lessor, in consideration of the pay¬ 
ment of the money and annual rent, and the performance 
of the covenants hereinafter mentioned, reserved and con¬ 
tained on the part of the Lessee to be paid and performed, 
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hath granted, demised and to farm letten, and doth hereby 
grant, demise and to farm let unto the said Lessee; the 
Stand or Stall, No. two hundred & three in the Market 
Building owned by said Lessor, and located upon Square 
numbered five hundred and fifteen (515), as knowm upon the 
public plats of the City of Washington, the said Stand or 
Stall to be used only for the purpose of vending and trad¬ 
ing in Fruit Vegetables & Poultry— j 

To Have and to Hold the said Stand or Stall, No. 203— 
for the use aforesaid, unto the said Lessee from the First 
day of January-A. D. 1875, for and during and until the 
full end and term of ninety nine years renewable forever 
from thence next ensuing, fully to be complete and ended, 
yielding and paying therefor to the said Lessor, Firstly, 
the sum of Six Hundred and fifty—Dollars, in the following 
manner, to wit: one hundred dollars in cash on the de¬ 
livery of these presents, the residue in nineteen equal half- 
yearly payments, the first one to mature and be payable 
on the first day of May, 1S75, and the next, on the first 
day of November, 1875, and so on, respectively, on ; the 
first dav of each succeeding Mav and November, until the 
whole are paid, with interest upon each of said deferred 
payments at the rate of eight (S) per centum per annum, 
until paid: Secondly, the annual rent or sum of Sixty— 
dollars, payable in equal monthly payments of Five—00/100 
dollars each, on the first day of each and every month 
23 during the term hereby demised, Provided Always, 
and these presents are on these express conditions, 
namely: that if it shall happen that any of the aforesaid 
sums of money, or any of said rent shall be in arrears 
and unpaid, in all or in part, by the space of three days 
next after the same, or either of them shall have become 
due and payable; or if the said Lessee shall use the said 
Stand or Stall for any other purpose than that herein¬ 
before specified; or if the said Lessee shall assign or 
transfer this lease and term without the consent thereto 
of the said Lessor in writing, first had and obtained; or 



if the said Lessee shall make any alterations or additions 
in or to said Stand or Stall, without the consent thereto 
of the said Lessor in writing, first had and obtained; or 
if the said Lessee shall not in all things, observe and con¬ 
form to such rules and regulations concerning the said 
Market Building and its occupation which are now, and 
which from time to time hereafter may be made and pre¬ 
scribed for the government and conduct of said Market, 
by the Lessor, that then, and in either of such cases, it 
shall be the right of the said Lessor to re-enter, have again 
and repossess the said Stand or Stall, and all persons and 
things thereof and therefrom utterly to expel, put out, and 
remove, using such force therein as may be necessary,— 
said persons to be deemed as trespassers and dealt with 
as such, (all and every demand for rent, notice of re-entry 
and all other formalitv in this connection being herebv 
expressly waived), and all payments which shall then have 
been made by said Lessee, as well as all improvements and 
additions to said Stand or Stall, shall be and remain the 
property of the Lessor, without any right of recovery 
thereof to the said Lessee, and thereafter, this lease and 
everv matter herein contained shall cease and determine, 
and thenceforth be void and to no effect. 

And the Said Lessee, hereby convenants, promises and 
agrees to and with the said Lessor, as follows: To well 
and trulv pav the sums of monev and the annual rent 
hereinbefore mentioned and reserved, at the times and in 
the sums and manner hereinbefore stipulated for the 
24 payment thereof; that the said Stand or Stall, hereby 
demised, shall be used only for the purpose or 
business of trading in Fruits Vegetables and Poultrv; that 
no assignment or transfer of the present demise or term, 
and no alterations or additions in and to said Stand or 
Stall, and neither of them, shall be made without the con¬ 
sent thereto of the Lessor, in writing first had, and ob¬ 
tained; that all rules and regulations concerning said 
Market Building, which are now, and which from time to 
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time hereafter may be made and prescribed for the gov¬ 
ernment and conduct of said Market, by the said Lessor, 
shall be faithfully observed and conformed to, by jsaid 
Lessee, and all other persons lawfully in and about said 
Stand or Stall, and that in default of any of said payments, 
or upon the non-performance of any of the foregoing cov¬ 
enants, all the rights and privileges of said Lessee here¬ 
under, shall cease and determine, and the said Lessee may 
be expelled as any other trespasser might be, out of and 
from said Stand or Stall, the said Lessee hereby espresslv 
waiving all demands, notices and other formalities, which 
might otherwise be deemed necessary to this end. 

It Is Mutually Understood and Agreed, that in the con¬ 
struction hereof, the word “Lessor” shall be read as to 
include “its successors and assigns,” and the word 
“Lessee” shall be read so as to include “the executors, 
administrators and assigns” of said Lessee. 

In Testimony of which, the party hereto of the first part 
hath executed these presents by causing its corporate seal to 
be hereunto affixed, and these presents to be signed by its 
President, and the said party of the second part hath set 
hand and seal, the day and year first hereinbefore written. 

James A. Hoffman President 
Attest: 

Henry J. Bradley (Seal) 

(Seal) 


26 Office of the Northern Liberty Market Co., | 

Washington, D. C. 

The Company hereby consent that the within lease and 
term may be assigned and transferred to J. S. B. Busick. 

i 

Attest: H. P. Howard Secretary 


Dec. 1st 1884 
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For value received I hereby assign, transfer and set over 
unto J. S. R. Busiek executors, administrators and assigns, 
all my right, title and interest in the within lease and term, 
subject to the covenants, conditions and limitations therein 
expressed and contained. 

Witness my hand and seal this first day of December 
A. D., 18S4, 

Henry J. Bradley (Seal) 

H. P. Howard 

# * # # 

27 Assignment of Lease 

Henry J. Bradley to J. S. Busiek 12 n 

Received for Record October 28, 1890 and recorded in 
Liber No. 1535 Folio 210 et seq. of the Land Records of 
the District of Columbia and examined by A. K. Bruce 
Recorder. 


28 Office of the Northern Liberty Market Company 

Washington, D. C. 

The Company hereby consent that the within lease and 
term mav be assigned and transferred to Michael Luisi 
executors, administrators and assigns all my right, title and 
interest in the within lease and term, subject to the cov¬ 
enants, conditions and limitations therein expressed and 
contained. 


Witness my hand and seal this 28th day of May A. D. 
1S94. 

J. S. R. Busick (Seal) 


Witness Geo. P. Bohrer 
Svpt. 
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29 Assignment of Lease ; 

J. S. R. Busick to Micliael Luisi 1:30 P.M. 

Received for Record May 28 1894 and recorded in Liber 
No. 1926 Folio 11 et seq of the Land Records of the District 
of Columbia and examined by C. H. Recorder 


30 Office of the Northern Liberty Market Company 

Washington, D. C. 

The Company hereby consent that the within lease and 
term may be assigned and transferred to Fiorangelo 
Sacchetto 


Attest: Geo. P. Bohrer Supertendent 


August 22nd 1900. 


For value received I hereby assign, transfer and set over 
unto Fiorangelo Sacchetto executors, administrators and 
assigns all my right, title and interest in the within lease 
and term, subject to the covenants, conditions and limita¬ 
tions therein expressed and contained. 

i 

Witness my hand and seal this 22nd day of August A. D. 
1900. 

i 

Michele Luisi (Seal) 

Witness i 


Michele Di Stasio 


* * # * 

31 Assignment of Lease ; 

Recorder of Deeds 

Dist. of Col. June 11 1902 
Michael Luisi to Fiorangelo Sacchetto 
Received for Record. 

Jun 11 A. D. 1902 10:10 A.M. and recorded in Liber No. 
2653 fol. 232 et seq. one of the Land Records of the District 
of Columbia 


Recorder 
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32 Office of the Northern Liberty Market 

Washington, D. C. 

The Market hereby consents that the within lease and > 

term may be assigned and transferred to Michele Di Stasio 

•" v i 

Attest; C. 0. Bohrer * 

Superintendent, 

Feb. 28th, 1919, 

For value received I hereby assign and set over unto 
Michele Di Stasio executors, administrators and assigns all 
my right, title and interest in the within lease and term, *. 

subject to the covenants, conditions and limitations therein 
expressed and contained. 4 

Witness mv hand and seal this 28th day of Feb. A. D. 1919 

Fiorangelo Sacchettt Seal 

Witness ^ 

Frank Frazzana 

m 

• m * • 

33 Assignment of Lease 

Fiorangelo Sacchetti to Michele Di Stasio < 

Received for Record on the 8 day of Mar. A. C. 1919 at * 

9-15 A.M. and recorded in Liber No. 4158 Fob 127 et seq one 
of the Land Records of the District of Columbia 

Deputy Recorder of Deeds, Dist. of Col. 

34 Filed July 21, 1955 

a. 

Motion of the Defendants for Summary Judgment 

Comes now the defendants and move the Court to enter 
summary judgment in their favor in the above entitled < 

action, and as reasons therefor, state that there is no ( 

genuine issue of fact herein, and that the pleadings show 
that the defendants are not fee simple owners of a deter¬ 
minable fee estate interest, but they are leasehold occupants 
as shown by their leases, which are attached as exhibits ( 


to the answer. And, consequently, there cannot be any 
partition between a fee simple interest and a leasehold 
interest. 

35 Filed Sept. 14, 1955 

Order Granting Motion for Summary Judgment and Denying 
Motion to Strike and Denying the Plaintiff's Motion for 
Summary Judgment 

# # * * # # # # # ^ # 

Ordered, that the motion of the defendants for summary 
judgment be, and the same is hereby granted, and the com¬ 
plaint herein be, and the same is hereby dismissed, and, 
it is further 

Ordered, that the motion of the plaintiff to strike part, of 
the complaint and for summary judgment in favor of the 
plaintiff be, and the same is hereby denied. 

By the Court, 

Alexander Holtzoff 
Judge 
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No. 12,967 


APPELLEES’ STATEMENT OF QUESTIONS PRESENTED 

In the opinion of the appellees the questions are: 

1. Did the granting of the two leases, (the DiStasio lease dated 
January 1st, 1875, and the Krogmann lease dated July 28th, 1892) ante¬ 
dating the adoption of the Code, and in both of which no words of inheri¬ 
tance were included in the grants, for a term of ninety-nine years, re¬ 
newable forever, create a chattel real, which on death of the lessee, 
passes to the personal representatives, or a base or determinable fee, 
which on death of the lessees passes to the heirs at law? 

2. Another question is: If the grantor and grantees are not tenants 
in common or joint tenants, and are not tenants in possession, but hold 
dissimilar estates, can partition be maintained by the owner of the rever¬ 
sion out of possession? 

3. Another question is: Where it is undisputed that the grant is as¬ 
certainable as to the size and location of the property, and possession is 
exclusive in the grantee, can the owner of the reversion claim that the 
estate of the grantee is indivisible and the subject of a partition action? 

4. Another question is: Can a partition action be the vehicle to 
settle a dispute of title? 

5. Another question is: Can the appellant, who invoked the sum¬ 
mary procedure of the Municipal Court against the appellee DiStasio by 
a verified complaint alleging that the appellee was a leasehold tenant who 
breached the covenant of the lease against assignment, and after judg¬ 
ment of that Court established the appellee to be a leaseholder, which 
judgment was affirmed by the Municipal Court of Appeals in 65 A. 2d. 

926, now claim that the lessee is an owner in fee? 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 

No. 12,967 

SECOND REALTY CORPORATION 
t/a Center Market City, 

Appellant 

vs. 

CLEMENT B. KROGMANN 
and 

EMILIA DISTASIO, 

Appellees 

Appeal From the United States District Court 
For the District of Columbia 

BRIEF FOR APPELLEES 

COUNTERSTATEMENT OF THE CASE 

The first paragraph contained in the appellant’s statement of facts 
is not supported by the record. 

The provisions permitting termination of both leases by the appel¬ 
lant were, restricting the use by Krogmann lease to sale of bacon, lard 
and cured meats, and the DiStasio lease to the trading in vegetables and 
poultry; that neither lessee could assign, transfer their interest in the 
lease without the written consent of the lessor; that neither lessee could 
make any alterations or additions without written consent; that each 
lessee was required to observe and conform to such rules and regulations 
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concerning the said market building and its occupancy, which, from 
time to time, were prescribed by the lessor; that in event of breach of 
any of these provisions the lessor has the right to re-enter, repossess 
said stalls and stands and expel and put-out and remove all persons or 
things using such force as may be necessary in which events all notice 
of re-entry being e:?q?ressly waived (App. 7, 8, 11, 12). 

There is nothing in the record sustaining the claim that all the 
other grants have ceased to be effective by reason of death, cessation 
of business or for other reasons, and the claim of the location or its 
use as a favored market or its value for other purposes is likewise un¬ 
supported., There was nothing contained in any pleading, affidavit or 
other paper in the record as to whether the market places of the appel¬ 
lees are not valuable, that the amount of business being rather small, 
but to the contrary the Krogmann business is very substantial and from 
which a great volume of business is being done. Likewise the claim that 
those parties owning the rest of the real estate being unable to satisfac¬ 
torily arrange with the appellees for sale of the property, have brought 
a partition suit to sell, is, except for allegation that the partition suit 
was filed, unfounded in the record. 

The appellees wish to emphasize the appellant's allegation that it 
purchased the premises in year 1947, subject to knowledge of these facts 
and that the appellees held the two leases for a considerable period un¬ 
molested, until the appellant acquired its interest and commenced its 
plan to destroy them. 

Paragraph seven of the complaint alleges that the property is en¬ 
cumbered with a first trust held by Perpetual Building Association in the 
sum of $179, 650„ 45 and a second trust in the approximate sum of 
$69, 000. 00 held by E , A. Aaronson, Norman Bernstein, Leo M. Bern¬ 
stein and Thomas A. Amatucci. The answer of the appellees allege, 
and it is conceded, that their leases have priority over said encum¬ 
brances. 
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The ninth defense of the appellees is that the property can be di¬ 
vided in kind and therefor a partition cannot be maintained (App. 5). 

In the eleventh defense, the appellee DiStasio pleads estoppel in 
that the appellant invoked the landlord and tenant jurisdiction of the 
Municipal Court seeking to terminate the lease because it was alleged 
that the provision against assignment has been breached, and on trial 
to that Court and appealed to the Municipal Court of Appeals affirmed 
the lease in favor of this appellee DiStasio in 65 A. 2d. 926. In that 
case the appellant herein, under oath, contended that this appellee was 
a leasehold tenant. 


STATUTES 


Title 16, Section 518 D. C. Code : Judgement Conclusive as to title. 

M Any final judgment rendered in an action 
of ejectment shall be conclusive as to the 
title thereby established as between the 
parties to the action and all persons claim¬ 
ing under them since the commencement of 
the action. ” 

Title 16 , Section 1301 : Partition. 

’’The equity court may decree partition of 
any lands, tenaments or hereditaments on 
a bill or petition of any tenant in common, 
claiming by descent or purchase, or of any 
joint tenant or coparcener; or if it appear 
that said lands, tenants or hereditaments 
cannot be divided without loss or injury to 
the parties interested, the court may de¬ 
cree a sale thereof and a division of the 
money arising from such sale among the 
parties, according to their respective 
rights ****♦♦ 


4 


Title 45 , Section 201 : Words of inheritance unnecessary. 

"No words of inheritance shall be necessary 
in a deed * * * but every conveyance * * * 
of real estate shall be construed and held to 
pass a fee simple estate or other entire es¬ 
tate of the grantor * * * y unless a contrary 
intention shall appear by express terms or 
necessarily implied therein. ” 

Title 45 , Section 202 : Word Grant. 

"The word ’grant* and the phrase ’bargain 
and sell’ or other words purporting to trans¬ 
fer the whole estate shall be construed to 
pass the whole estate and interest in the 
property described, unless there be limi¬ 
tations or reservations showing a different 
intention. ” 

Title 45, Section 203 : Rule in Shelley’s case abolished. 

"Where a remainder shall be limited to the 
heirs or heirs of the body of a person to 
whom a life estate in the premises shall be 
given, the persons, who, on the termination 
of the life estate shall be the heirs or heirs 
of the body of such tenant for life shall be 
entitled to take a fee simple as purchasers 
by virtue of the remainder so limited. ’’ 

Title 45 , Section 801 D. C. Code : Estates in the District. 

"Estates in land in the District shall be es¬ 
tates of inheritance, estates for life, estates 
for years, estates at will and estates by suf¬ 
ferance. " 

Title 45, Section 804 D. C_ Code : Freeholds - Chattels real. 

"Estates of mheritance and estates for life 
shall continue to be demoninated freeholds, 
and estates for years shall be chattels real 
****** and all estates may be subject to 
conditions precedent or subsequent. ’’ 
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Title 45, Section 807, D. C, Code: Estate in possession. 


M An estate in possession exists when the owner 
has an immediate right to the possession of the 
land." 

Title 45, Section 808 , D. C. Code : Estates in expectancy. 

T, An estate in expectancy is either a reversion 
or a future estate. TT 

Title 45, Section 809, D. C. Code: Reversions. 


M A reversion is the residue of an estate left in 
the grantor who has conveyed, or in the heirs 
of the devisor who has devised a particular es¬ 
tate less than his own, and which residue re¬ 
turns to his or their possession on the expira¬ 
tion of the particular estate. " 

Title 49 , Section 301 , D. C^ Code : Common law, principles of 
equity * * * Acts of Cong, to remain in force. 

"The common law, all British statutes in 
force in Maryland on February 27, 1801 * * 

* * * shall remain in force except in so far 
as the same are inconsistent with, or are re¬ 
placed by, subsequent legislation of Congress. " 


SUMMARY OF ARGUMENT 

1. Consideration of the two instruments compels construction that 
they are chattels real, to be administered as personalty, and not as in¬ 
heritable conditional fee simple estates. Having been created prior to 
the adoption of the Code it was necessary to include words of inheritance, 
and a clear intention to create inheritable conditional fees. In addition, 
the instruments clearly indicate fee simple interests were not created 
by the limitations and restrictions of the use, the reservation of rent 
and a reversion. Under the law in this jurisdiction such estates can be 
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recognized under the Code and by the common law and there is no com¬ 
pelling reason that they be considered as determinable fees. 

2. In order to permit partition there must exist a joint tenancy 
or a tenancy in common between the co-tenants who are in possession 
or are entitled to immediate possession.. Since, in this case, the ap¬ 
pellees are entitled to exclusive possession of the parts leased to them 
respectively they are, as the appellant admits, entitled to exclusive 
possession, and consequently the appellant does not have an estate in 
possession of equal dignity and quality which he can partition from that 
of the appellees. 

3. Since the grant to the appellees is for an ascertainable amount 
of land, in so far as that estate is concerned there can be no partition 
since each appellee is the owner of that part leased to him, without ref¬ 
erence to any other land or part not conveyed or leased. The remaining 
property exclusively owned by the appellant and in which the appellees 
have no interest cannot be considered as requiring partition. 

4. In view of the fact that the appellant maintains that the appellees 
are the owners of base or determinable fee simple interests, and the ap¬ 
pellees maintain they are owners and holders of a leasehold interest, 

the issue is a dispute of title which cannot be the basis of a partition 
case, 

5. The appellant having invoked the Municipal Court jurisdiction 
to eject the appellee DiStasio in which case the appellant claimed under 
oath that this appellee was a lessee, and in which the appellee claimed 
to be a lessee, a judgment in that case adverse to the appellant which 
was affirmed on appeal by the Municipal Court of Appeals in 65_A. 2d . 

926 such judgment is binding on the appellant now and it cannot change 
its position under the provisions of District of Columbia Code Title 16 , 
Section 518, 1951 edition Supp 111. 
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ARGUMENT 


1. THE TWO INSTRUMENTS ARE LEASES AND NOT CONVEYANCES OF BASE 
OR DETERMINABLE FEE SIMPLE INTERESTS. 

Any attempt by the appellant to gather sympathy by recitation of 
facts not contained in the record may be dispelled by the fact that it ac¬ 
quired the property in year 1947 fully apprised of the two leases which 
were matters of record, and that they acquired the property with their 
eyes open. 

While the appellant acquired a very large parcel of land at corner 
of 5th, and K Streets N. W, approximately 323 feet 10 inches by 181 feet, 
the only part involved here is a space approximately 153 square feet 8 
feet 8 inches by 17 feet 4 inches known as stall 302 and 401 held by appel¬ 
lee Krogmann, and a space approximately 80 square feet 9 feet 8 inches 
by 8 feet 2 inches known as stall 203, which is held by appellee DiStasio. 
It is admitted that each of these appellees hold and occupy their respec¬ 
tive spaces exclusively; that the appellant is not in possession, nor en¬ 
titled to possession of either of these two spaces. The right to use these 
spaces are not unrestricted, but are subject to covenants as to payment 
of rent, restrictions as to use and assignment, such as are commonly 
found in all leases. If the lessees here, or either of them violate any 
of the terms, the appellant may repossess the property. Each lessee 
occupies under the terms of the 99 year renewable forever leases created 
in year 1875 and 1892; neither of these grants contain words of inheri¬ 
tance, but are limited to payment of rent and a letting, and they are not 
subject to the encumbrances placed on the whole tract by the appellant. 

The appellant claims that the appellees hold determinable or base 
fees and therefore form the basis of its right to partition, D. C. Code, 
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Title 45, Section 801 and 804 , 1951 Ed . Supp . Ill recognizes the exis¬ 
tence of estates for less than a freehold and chattels real. 

If the grant is in fee then it descends to the heirs of the grantee, 
but if it is a chattel real it must be administered by the personal repre¬ 
sentative as personalty. Chattels real clearly requires administration 
by the personal representative. 

It appears that a base or determinable fee may last forever, if the 
contingency does not happen, but it comes to an end upon the happening 
of the condition. The duration of the fee depends upon collateral circum¬ 
stances which qualify it. Therefore, if the estate is a true base or de¬ 
terminable fee it goes on forever, and upon the happening of the contin¬ 
gency it ceases. In a chattel real or leasehold interest, the estate is 
for a determined duration, and if no action is taken, or if the right to 
renew is not exercised, it then ends, and if the option is exercised the 
period of renewal is only for another 99 years. Stated conversly, the 
base fee is subject to extinguishment upon the happening of a contingency, 
and the chattel real with the renewal right, is subject to extension by ex¬ 
ercise of the right of renewal. Certainly these requirements are differ¬ 
ent and distinguishes them. 

The estates created by the said leases cannot be freeholds. They 
were both created prior to the adoption of the Code in year 1901. The 
rule in Shelley's case was abolished here by the adoption of the Code , 

See Code , Title 45 Sections 201, 202, and 203 . At common law to create 
a freehold it was necessary to add M and his heirs" which do not appear in 
the two instant instruments. This requirement seems to be recognized 
by this Court in N oyes v. Parker 68 App D. C 13, 92 F2d 562, to the 
effect that the common law applies prior to the adoption of the statute. 

Therefore if a freehold could not be created in years 1875 and 1892 
respectively without the words of limitation, then this deficiency alone 
requires the leases to be chattels real and not base or determinable fees. 
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In a long line of cases in Maryland starting with Spangler v. Spang¬ 
ler, 1 Md. Ch, 36, it has been held that a 99 year lease renewable for¬ 
ever is personalty and not a freehold. The history of the origin and de¬ 
velopment of these leases in the State of Maryland is discussed in Cul - 
breth v. Smith 69 Md. 450, 16 A, 112, 1 L. R. A, 538 wherein it was 
stated that the chief characteristics are (1) that the owner of the fee, 
leases it for 99 years (2) with consent of renewal, from time to time, for¬ 
ever (3) upon the condition of the payment of a certain sum (4) if default 
occurs, the lessor may re-enter and avoid the lease. The Maryland 
Court of Appeals has stated that these leases are well known aid have 
been firmly established for a very long period of years; that the estate 
of the lessee has uniformly been held to be personalty, constituting part 
of his personal estate, and upon his death passes to his next of kin and 
not to his heirs; that neither his wife nor his widow has any inchoate or 
consumate dower, and the relationship between the owner of the fee and 
the leasehold is that of landlord and tenant, and that the fee owner has 
a right to distress or the exercise of his landlord’s lien to collect the 
rent, A conveyance by the lessor of his reversion is a conveyance of the 
fee, 1 These principles have many times been restated by that Court. 2 
But says the appellant, Maryland is the only state which recognizes the 
existence of 99 year renewable leases and cites Jones v. Magruder 42 
F, Supp. 193 in which Judge Chestnut in dealing with the question whether 
assignments of such a lease required Federal Revenue Stamps so states, 
in addition to which he restates all of the above principles. However, 
the cases in the other jurisdictions are distinguishable as will be shown 
hereafter, and in addition this long line of cases is the law applicable to 
the District of Columbia. 


* Erhman v. Mayse . 57 Md. 612. 

2 Taylor v. Taylor, 47 Md. 295, Arthur v. Cole, 56 Md. 100; HoUman v. Wagn er, 114 Md. 322; 
Devecmoa v. Devecmon, 43 Md. 346; Mai burg v. Mercantile Building Co., 154 Md. 439. 
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Title 49, Section 301, JXC* Code makes all of the common law, 
all British Statutes in force in Maryland on February 1st, 1801, among 
other provisions, the law of the District of Columbia unless they are in¬ 
consistent with the District law of as may have been replaced by subse¬ 
quent legislation* Consequently the law relating to 99 year leases con¬ 
tinued in full force and effect here since there is no law inconsistent nor 
was the same changed by any subsequent legislation* All of the Maryland 
cases and especially Jones v* Mag ruder , supra recite that these leases 
as such, and that they are personalty existed ever since the charter grant 
to Lord Calvert* If this is correct, by the above statute (Title 49, Sec¬ 
tion 301) this is the law here* 

In addition in Watkins v* Rives (1942) 75 U*S* App. D*C. 109, 125 
F. 2d, 33, this Court held that this Court should construe this leasehold 
similar to the construction in Maryland because as to all Maryland Stat¬ 
utes and the Maryland decisions subsequent to year 1801, though they 
may not be the law of the District of Columbia, the later decisions of 
the Court of last resort of Maryland may be looked to for assistance, 
not merely in the interpretation of the law inherited from that state by 
the District of Columbia, but also in interpreting later Statutes of the 
District which are the same, or closely similar, to those of Maryland* 

Therefore both by our statute and by decisions of this Court, the 
law regarding these leases have been e?q)ressly made the law here, and 
all the later decisions of the Maryland Court of Appeals should be re¬ 
spected in connection with this consideration* 

Another consideration is that the appellant has an estate in fee of 
the reversion. The appellant itseli recognizes this because it acquired 
the title to the fee from Washington Convention Hall Company which must 
be the title to the reversion* If the appellant's position is correct namely 
that the appellees are holders of base or determinable fees, then how can 
the appellant also be the holder of the fee* If the appellees’ titles are 





fee titles, then the appellant is only entitled to ’’rent service” or the sum 
payable to it by the appellees during the existence of their estates, and 
upon happening of the contingencies which extinguish the appellees’ title, 
the fee title would revert to the appellant But the appellant itself recog¬ 
nizes that it has a reversion because it received the deed, which is the 
reversion. This is consistent with our Code , Title 45 , Section 809 and 
the appellant’s estate is the residue left after conveyance of an estate 
less than his own. If the appellees hold a base or determinable fee, then 
what is the estate of the appellant? 

Clearly all of these considerations show that the estate of the appel¬ 
lant is a reversionary fee simple interest, and that of the appellees are 
chattels real. 

2. A PARTITION CANNOT BE MAINTAINED BY A HOLDER OF AN ESTATE 
OUT OF POSSESSION, AND OF A DISSIMILAR QUALITY. 

During the existence of the leases, the appellant could not insist 
upon possession if the covenants of the leases are not breached. The 
right of partition in this case is claimed by the appellant under the provi¬ 
sions of Title 16 , Section 1301 of our code, which gives such a right be¬ 
tween any tenant in common, or any joint tenant of co-parcener. Title 
45, Section 807 of our code defines an estate in possession as exists 
when the owner has the immediate right to possession. There can be no 
question that the appellant is not entitled to immediate possession and 
consequently is not a tenant in possession as so defined. It really has 
the estate in e:?q)ectancy as defined by Sections 808 and 809. Consequently 
the appellant cannot maintain partition for it has been held for a long time 
that immediate possession is required. See Sis v. Boarman , 11 App. 

D. C. 116. In the cases of Crowe v. Wilson 65 Md. 479, 5 A. 27 and 
Van Renasslear v. Hayes , 19 N. Y. 68, it was held that one who grants 
a ground rent for a term of years renewable forever, has no control or 
ownership of the land itself, and cannot interfere with the grantee in its 
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use or occupancy. Otherwise, an estate in expectancy could always in¬ 
terfere with the immediate estate in possession and destroy it. Certainly 
a person who has been given a life estate in property cannot be made to 
surrender it because the remainder desires to come into possession 
immediately. If a reversionary estate or a remainder after a life es¬ 
tate could force partition, then such reversion or remainder can im¬ 
mediately become an estate in possession and enjoy the fruits of the 
estate, which by the grant has been postponed, merely by his own volun¬ 
tary action against the wishes of the estate in possession. The appellant 
cannot cite any authority in support of its right to maintain partition and 
immediately enjoy the estate. 

Clearly there is both law and reason to justify this principle, and 
one may not have partition unless and until he has an estate in possession. 

3. WHERE THE GRANT IS FOR AN ASCERTAINABLE SIZE AND LOCATION. 

AND POSSESSION OF THA T LOT IS EXCLUSIVELY GRANTED, THE OWNER 
OF THE REVERSION OR EHE OWNER OF A REVERTER MAY NOT MAINTAIN 
PARTITION. 

In this case, the appellant does not claim that either of the appel¬ 
lees have any title or estate in any part of the entire tract acquired by 
it "by virtue of a deed" except the 153 square feet held by Krogmann, 
and the 80 square feet held by DiStasio. So why should these appellees 
share in the parcel not granted to them. Manifestly, neither of the ap¬ 
pellees could compel the appellant to sell the entire tract under a parti¬ 
tion. They have no interest to partition. Yet the grantor who has con¬ 
veyed one parcel to a grantee exclusively and who has no estate in pos¬ 
session and who has only a reversion or a reverter is attempting to de¬ 
stroy the estate in possession without due regard to the rights of the 
lessee. 


Since the appellant is entitled to the whole tract except for these 
held by the appellees, and each appellee is in exclusive possession of 
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his parcel, the property is divisible in kind and partition cannot be main¬ 
tained. The case of Wrigh t v. Ingram - Day Lumber Company , 195 Miss. 
823, 17 S. 2d. 196, cited by the appellant is to that effect. If a fee sim¬ 
ple or base or determinable fee is conveyed to two or more persons, 
the grantees may, among themselves, have partition of these estates. 

But if a grantor conveys two separate lots to two separate grantees, 
each grantee being independent of the other, and neither grantee having 
any estate, title or interest in the property of the other, neither grantee 
can maintain partition against the other. If a grantor conveys separate 
properties to two separate grantees and each grantee holds his interest 
exclusively under what right is the grantor given to request a partition 
of either property. In this instant case neither of the appellees can main¬ 
tain a partition against the other, as each have their respective parcels 
exclusively. There are not two or more co-tenants in common or jointly 
holding each of the parcels individually. The appellant admits that Krog- 
mann occupies his stalls exclusively, and DiStasio occupies her stall 
exclusively. Neither of these appellees have any estate, or title in any 
other part than that conveyed to them respectively. They have no inter¬ 
est, right or estate in the large parcel out of which their parcel is carved. 
Therefore there being no co-tenants either in common or jointly in either 
of their respective parcels there can be no partition. If a developer of 
a tract of land subdivides it into a number of parcels or lots and conveys 
a number of lots to separate house-holders, but retains title to a remain¬ 
der part, the grantees have no interest in such remainder, and in such a 
case the developer could not, because of his retention of part of the orig¬ 
inal tract then compel a partition of the individual lots conveyed. This 
is what the appellant is requesting the Court to accomplish. If a base 
or determinable fee has been conveyed then the appellees have such fee 
simple interest to each of their respective parcels, and the fee simple 
estate of the appellant does not come into existence until the happening 
of any contingency provided for in the lease for a forfeiture, and until 
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that time, if the estate is a base or determinable fee, the appellant has 
only a reverter. No partition can be maintained by a holder of a right 
of reverter against the holder of the fee. If the appellant’s theory is 
correct then that is what it is asking the Court to do. 

4. A PARTITION ACTION CANNOT BE USED TO TRY QUESTIONS OF TITLE. 

In this action the appellant claims that the appellees hold base or 
determinable fee simple interest in each of their respective parcels. 

The appellees contend that they do not own freehold estates, but their 
estates are for years, namely; chattels real. This, then becomes a 
dispute of title. This Court has held that the question of title cannot be 
tried in a partition action. Roller v. Clark , 19 App. D. C. 539; Jordan 
v. O’Brien , 33 App. D. C. 189; Hasler v. Williams , 34 App. D. C. 319, 
and Straub v. Straub , 47 App. D. C. 180. 

5. THE APPELLANT CANNOT NOW CLAIM THAT THE APPELLEES ARE BASE OR 
DETERMINABLE FEE SIMPLE OWNERS. 

The appellant having invoked the jurisdiction of the Municipal Court 
in an action of ejectment claiming the appellee DiStasio to be a lease¬ 
holder, and had breached her covenant and in which case judgment was 
against the appellant which was affirmed in 65 A. 2d. 926 cannot now 
claim that the appellees are base or determinable fee simple owners. 
Having lost in the Municipal Court, they cannot now change their posi¬ 
tion. The Municipal Court for the District of Columbia had jurisdiction 
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to try such action in ejectment. Having lost that case entitled Second 
Realty Corp v. Fiore it amounts to an adjudication against it. Title 16 
Section 518 provides for this judgment to be conclusive as to title thereby 


J Shapiro v. Christopher, 90 U.S. App. D.C. 114, 195 F. 2d. 785 
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established. That such a judgment is conclusive was held in Reed v. Allen 
286 U. S. 191, 76 L. Ed. 1054 which reversed the judgment of this Court 
in 60 App D.C. 346, 54 Fed. 2d. 713. 

The cases cited by the appellant are not exactly in point and are 
distinguishable. 

32 Am. Jur. Sec. 1039 and 16 R. C. L. 619 both in the text and the 
citation of authority are not in point as they are cases of a conveyance 
in fee and the grant of the whole estate of the grantor, and merely re¬ 
serving rent or a rent service. It partakes of an estate in fee, and there 
is no limited duration such as 99 years. All that is reserved in those 
cases was a right of re-entry, not the reservation of an estate. In the 
instant case there was no conveyance without reservation. The leases 
clearly show that the grantor reserved the reversionary fee simply es¬ 
tate. 

32 Am. Jur. 1039 clearly indicates that a lease for however long, 
or for however short renewable forever is a lease, which is contrary 
to the appellant’s position. Many cases hold that a lease for however 
long or short, and in cases which run sometimes for 99 years or 999 
years is deemed at common law, personal property as distinguished 
from real estate. 4 In Townsend v. Boyd , supra note 4 the Court said 
that in such cases for a term for years it would be impracticable for the 
Court to say at which exact period such a term should cease to be per¬ 
sonalty and become realty. Most of the cases which hold such leases 
are fee simple interests comes about by statute, and unless so modified 
by statute a leasehold interest although a chattel real is still neverthe¬ 
less personalty. See Dabney v. Edwards , 5 Cal. 2, 53 P. 2d. 962, 103 
A.L.R. 812. 


4 Free man v. Dawson, 110 U. S. 264, 28 L. Ed. 141; Smith v. Import District 108 Ark. 141, 156 S.W. 455; 
Porter Drug Co. v. Benedict, 156 Cal. 322, 104 P. 432T*Monb.':- v. Monahan, 18 Del. Cn. 395, 162 A. 
50; Penick v. Atkinson, 139 Ga. 642, 77 S.W. 1055 (cited by appellant) Chica go University v. Chicago , 
302 Ill. 455, 134 N.E. 723; Townsend v. Boyd , 217 P?i. 381, 66 A. 1099. 
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However, none of the cases cited by the appellant holds that parti¬ 
tion can be maintainable between the estate of the grantor and the estate 
of the grantee. The case cited by appellant of Conn. Spiritualist Camp 
Meeting v. Town of East Lynn , 54 Conn. 152, 5 A. 849; Pennick v. 
Atkinson , 139 Ga„ 649, 77 S.E. 1055, and Piper v. Meredith , 83 N. H. 
107, 139 A, 294, were conveyances for perpetual leases running to the 
grantee and M his heirs” reserving the rent service to the grantor but 
nothing more. These kinds of cases have been determined to be base 
or determinable fees. But none of them have held that as between the 
grantor and his heirs, and the grantee and his heirs partition was main¬ 
tainable. In those cases where the conveyance is for a perpetual term, 
and to the grantee and his heirs, in which the grantor and his heirs do 
not reserve the reversion but merely the right to re-entry on a condition 
subsequent it is held that the grant is a base or determinable fee. But 
where it is clear that a long lease is created which does not descend to 
the lessee’s heirs and in which the grantor reserves the reversion, sub¬ 
ject to the payment of a rent, these kinds of leases are held to be person¬ 
alty and not realty. 

The appellant cites and relies upon Washington Market Company v. 
District of Columbia 4 Mackey 416. This case has no application because 
both the Act of Congress and the lease provided that the interest of the 
Market Company was to be deemed and construed as a base and determ¬ 
inable fee. The statute creating and giving life to the Market Company 
so provided. In construing this the old Circuit Court used the following 
language., 

"The third ground of the complaint was that 
the plaintiff company was not liable to be as¬ 
sessed upon its leasehold. The laws subjec¬ 
ting the adjoining property assessment had 
reference to ownership in fee, and not to a 
leasehold. But the statute declaring that the 
property of this corporation shall be subject 
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to assessment and taxation for all District 
and Municipal purposes and 'declares that 
this ninety-nine year lease’ shall be taken 
and considered as a determinable fee. The 
meaning of this is, that for purposes of as¬ 
sessment and taxation the company’s owner¬ 
ship in the property stands on the same foot¬ 
ing with the ownership in fee of all property 
adjoining the line of improvement. It does 
not matter what the case may be at common 


law, it is enough that the legislature has said 


for the purposes of taxation (for we take the 


two Acts of Congress together) it shall be 


regarded as that class of property which is 


assessable and subject to assessment . ” 

(underscore supplied) 

It is obvious that the Court recognized that a different principle 
prevailed at common law, but because of the two Acts of Congress ex¬ 
pressly requiring this leasehold to be construed as a determinable fee 
governed regardless of the common law. 

CONCLUSION 

From the many points, any one of which is sufficient to defeat the 
appellant’s contention we respectfully submit that the ruling of the lower 
Court was correct and should be affirmed. 

Respectfully submitted, 


Herman Miller 

421-4th Street, N. W. 
Washington 1, D. C. 

Attorney for the Appellees 




REPLY BRIEF FOR APPELLANT 


Winitzb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12, 967 


SECOND REALTY CORPORATION 
t/a Center Market City 

Appellant 

v. 


CLEMENT 3. KROGMANN 
and 

EMILIA DISTASIO 


Appellees 


Appeal From The United States District Court 
For The District of Columbia 


Mark P. Friedlander 
Room 502 Hill Building 
839 - 17th Street, N. W. 
Washington 6, D. C. 

Attorney for Appellant 


Robert I. Thiel, Printer 
Washington, D. C. 

EX 3-0625 



(i) 

INDEX 


Page 


Introduction 1 

Is A Dispute of Title Involved?. 2 

Is the Appellant Now Estopped from Claiming 
that Appellees Hold Base or Determin¬ 
able Fee Titles?. 2 

Rule in Shelley’s Case Not Applicable. 4 


Citations 


Henderson Tire and Rubber Co. v. Gregory, 

16 F. 2d 589 . 4 

North American Graphite Corp. v. Allan, 

87U.S. App. D. C. 154, 184 F. 2d 387 .... 4 

Shelley’s Case, Rule in:, D. C. Code, 

Title 45, Sec. 203 . 4 






UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 
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SECOND REALTY CORPORATION 
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CLEMENT B. KROGMANN 
and 

EMILIA DISTASIO 


Appellees 
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REPLY BRIEF FOR APPELLANT 


Introduction 


Two issues were tendered on the part of the Appellant in its original 
brief: One, that the instruments referred to herein created base and de¬ 
terminable fees; and, secondly, that partition would lie under the circum¬ 
stances here involved. 

The Appellees’ brief, however, while accepting issue on the two 
questions, includes other questions which were not treated in our original 
brief. 
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The reason for limiting the case to the two issues was that the 
learned Court below discussed only those two problems and made its de¬ 
termination on the basis of those two questions. 

By analyzing the Appellees 1 brief Appellant concludes that the ad¬ 
ditional questions raised are as follows: 

1. That a partition suit cannot be used to try questions of title. 

2. That the theory of election of remedies estops Appellant from 

now claiming that the documents create determinable fees. 

3. That the rule in Shelley T s Case does apply. 


Is A Dispute of Title Involved ? 

The cases cited on page 14 of Appellees T brief support the law that 
a question of title cannot be tried in a partition action; and if this case did 
involve the question as to who was the owner of the property, the Appel¬ 
lant or the Appellees, then the contention might have some merit. But 
Appellant does not claim that it has title to the property now in the name 
of the Appellees, but only that the Appellees hold the property under de¬ 
terminable, base fees, and not as tenants. We do not believe that this 
question could have been presented seriously. 

Is the Appellant Now Estopped from Claiming 
That Appellees Hold Base or Determinable Fee Titles ? 

An examination of the record in the case cited, on page 14 of Appel- 
lees T brief shows that that suit was titled ’’Second Realty Corporation v. 
Benevieve Fiore, Administratrix of the Estate of Michele DiStasio, De¬ 
ceased”; that it was a Landlord and Tenant suit for possession predicated 
upon a claim that a tenancy at sufferance had been created because of the 
violation of the terms of the grant, in that the paper grant provided that 


L 
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no transfer by the grantee was permissible without the consent of the 
grantor. The Landlord and Tenant suit was predicated on a transfer by 
operation of law without the consent of the grantor. It will be noted that 
the defendant in that case was the Administratrix of the Estate of Michele 
DiStasio, Deceased. The issue before the Court was whether or not a 
transfer by operation of law required the consent of the grantor in order 
to be valid. The Court held that it could be transferred by operation of 
law without the consent of the grantor, and this is the basis of the case 
cited by Appellees. 

Now, after the case was decided, it became apparent to Appellant 
that these people operating the stalls in the market held determinable 
fees and were not tenants. Recognizing the instruments for a grant and 
following the decision of the Court that one of the instruments had not 
ceased to be effective, the present suit was brought.* It thus becomes 
apparent that there is no inconsistency between the position of Appellant 
now and its position immediately after the determination of the prior case. 
This was not a suit in ejectment, and the citation of the section of the Code 
has no application. 

Considering the matter further, however, the rule of election of 
remedies is not one of substantive law but merely one of judicial admin¬ 
istration. The rule of election of remedies applies in order to protect 
one from unnecessary litigation. The election as to substantive rights 
has to do with the actual status of property or contractural rights, and 
where the election refers to a matter of remedy the finality of the elec¬ 
tion should depend on the efficiency of the remedy chosen; and if it should 
develop that the remedy selected did not in fact exist, and for this reason 
the injured party is defeated in his action, the abortive attempt to secure 
justice does not constitute a bar to an actually efficient remedy. The 


* Krogmann lease not involved in the L & T Case. 
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doctrine sought to be used by Appellees is not effective here because 
of the facts. In North American Graphite Corp . v. Allan , 87 U. S. App. 

D. C. 154, 184 F. 2d 387, the Court said that an election of remedies 
is a harsh and now largely obsolete rule and the scope should not be ex¬ 
tended. — See, also, Henderson Tire and Rubber v. Gregory , 16 F. 2d 
589. 

It may be that Appellees seek to claim res judicata . No issue now 
presented to this Court was ever raised or determined in the prior liti¬ 
gation, and no proper plea of res judicata has ever been raised in this 
case; but if the answer could be interpreted as a plea of res judicata , 
then it is submitted to the Court that estoppel of a judgment does not ex¬ 
tend to matters not expressly adjudicated and which can be inferred only 
by argument or construction from the judgment. The issues must be iden¬ 
tical and the parties the same, or in privity. —See C. J.S., under Judg¬ 
ments, Sec. 717 et seq. 

Rule in Shelley's Case Applicable 


Appellees also say that the rule in Shelley's Case applies to this 
case, and therefore for some reason the Appellees gain in their posi¬ 
tion. The rule in Shelley's Case , as generally understood by Appellant, 
is: 


"If after a limitation to a person of an estate of 
freehold, there be limited, by the same instru¬ 
ment, an estate in the form of a remainder to his 
heirs, or the heirs of his body, he will, at common 
law, take an estate in remainder in fee or in tail, 
according to the class of heirs specified, and the 
freehold estate previously limited to him will merge 
therein, unless there be another estate interposed 
which will prevent merger. " 
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If this rule, as understood by Appellant, is involved in this case, 
its application escapes us. However, it may be that the Appellees are 
interested in the common law rule which says that words of inheritance 
were necessary—otherwise a conveyance to a person became only a life 
estate. Even before the enactment of the D. C. Code the intent of the 
parties could be drawn from the instrument, and in all cases in which it 
clearly appeared that a life estate was not intended, a life estate was not 
granted. In this case the parties sought to create a certain interest in 
real estate arising out of a cooperative undertaking. They used the form 
of a lease which was to go on forever as a means of describing what they 
intended to grant. As a matter of law such grants have been held to cre¬ 
ate determinable fees. If it were otherwise, then no estate was created 
which would outlive the original grantees, and certainly the decision that 
this grant survived the death of the holder would be improper under the 
facts. In other words, if this did not create a base or determinable fee— 
or did not create a lease renewable forever—but only created a life estate, 
then the Appellees herein should naturally have been unsuccessful below. 

Respectfully submitted, 

Mark P. Friedlander 


Mark P. Friedlander 
Room 502 Hill Building 
839 - 17th Street, N. W. 
Washington 6, D. C. 

Attorney for Appellant. 


